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MENTAL HEALTH COMMISSION

MISSION

The Mental Health Commission is committed to fostering and
promoting high standards in the delivery of mental health
services, to promoting and enhancing the well-being of all

people with a mental illness and ensuring that the interests
of those involuntarily admitted under the provisions of the
Mental Health Act 2001 are protected.
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Mental Health Legal Aid Scheme
GUIDING PRINCIPLES

The guiding principles and core values of an organisation define its ethos and culture. The
fundamental principles informing the Mental Health Commission in the implementation of its
mandate are:

+ Promoting quality in the delivery of mental health services.

+ Promoting the interests of all persons availing of mental health services

* Protecting the interests of persons involuntarily admitted under the provisions of the

Mental Health Act 2001.

The Commission is guided in particular by the principles enunciated in the Mental Health Act
2001, the UN Universal Declaration of Human Rights, International Covenants on Civil and
Political Rights and on Economic, Social and Cultural Rights, Council of Europe Convention for
the Protection of Human Rights and Fundamental Freedoms and the UN Principles for the
Protection of Persons with Mental lliness and for the Improvement of Mental Health Care.

Values

The core values which define the Commission’s ethos and culture and shape how we deliver
our services, include:

Equity: This value will be manifest by the prioritisation of activities of greatest need and

in accordance with the Commission’s mandate.

s Accountability and Integrity: These values will be expressed through the work of the
Commission by operating at all times in a professional and transparent manner.

* Quality: The Commission is committed to striving for continuous improvement of its
activities.

¢ Dignity and Respect: It is a core value of the Commission to treat all those in contact
with the organisation with dignity and respect. The Commission is committed to
providing services that are culturally and linguistically appropriate.

e Empowerment and Advocacy. The Commission is committed to facilitating the
realisation of the full potential of those availing of mental health services and promoting
their best interests.

+ Confidentiality: This value underpins the work and activity of the Commission.
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The Commission is committed to handling confidential and personal information with
the highest level of professionalism and will take due care not to release or disclose
information outside the course of that necessary to fulfil our legal and professional
requirements.

Achieving Together: it is our commitment to coliaborate for improvement through
ongoing partnership, consultation and teamwork.

Evaluation: The Commission is committed to ongoing review and monitoring of its
activities and incorporating the required changes.
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Mental Health Legal Aid Scheme

Part 1 - Definitions

1.1  Definitions
In this Scheme, save where the context otherwise requires:-

— “the Act” means the Mental Health Act, 2001;
— “approved centre” shall be construed in accordance with section 62 of the Act;

— “the Commission” means the Mental Health Commission established under section 32 of
the Act,

— “legal advice” means any oral or written advice given by a legal representative in relation to
representation before a Mental Health Tribunal and, where appropriate, in an appeal to the
Circuit Court or High Court under the Act;

— “legal aid” means the assignment of a legal representative by the Commission for the
purpose of proceedings to which this Scheme applies and, where appropriate, includes legal
advice;

— ‘legal representative” has the meaning assigned to it in Section 2 of the Act;

— ‘legal representation’ means representation by a barrister or by a solicitor;

— “legal services’’ means any services provided under the terms of this Scheme, including
legal advice and legal representation;

— “mental disorder” has the meaning assigned to it by section 3 of the Act,
— ‘“mental illness” has the meaning assigned to it by section 3 of the Act,
— “Minister” means the Minister for Health and Children;

— “patient” shall be construed in accordance with section 14 of the Act;

— “Scheme” means the arrangement for the granting by the Commission of legal aid fo
patients in accordance with section 33(3) of the Act,

— ‘“treatment” shall be construed in accordance with section 2 of the Act;

— “tribunal” means a Mental Health Tribunal and shall be construed in accordance with
section 48 of the Act;
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Mental Health Legal Aid Scheme
Part 2 - Introduction

21 The Mental Health Commission

(1) The Mental Health Commission is an independent statutory body established under the
Mental Health Act, 2001. The principal functions of the Commission are to promote, encourage
and foster the establishment and maintenance of high standards and good practices in the
delivery of mental health services and to take all reasonable steps to protect the interests of
persons detained in approved centres under the Act.

2.2 The Purpose of the Scheme

(1) Section 33(3)(c) of the Act provides that “the Commission shall make or arrange for the
making, with the consent of the Minister and the Minister for Finance, of a scheme or schemes
for the granting by the Commission of legal aid to patients®.

(2) The purpose of this Scheme is to enable patients to obtain legal aid from the Commission in
accordance with the Act.

(3) The provisions of the Act require that the Mental Health Commission shall assign a legal
representative, in accordance with Section 17 and other relevant sections of the Act, to
represent the patient before a Mental Health Tribunal, unless the patient proposes to engage
his or her own legal representation, and where appropriate, to represent the patient in appeals
to the Circuit or High Court.

(4) The Scheme reflects the Commission’s mission, guiding principles and values which are
incorporated at the start of this Scheme.

Page 6



Mental Health Legal Aid Scheme

Part 3 - Administration

3.1

Functions and powers of the Commission
(1) The functions, powers and responsibilities of the Commission in relation to the provision
of legal representation under this Scheme are set out below.

a.

The Commission shall administer the provision of legal aid in accordance with the
provisions of the Act and of this Scheme as approved by the Minister of Health
and Children and the Minister of Finance.

Without prejudice to the provisions of the Act, the functions of the Commission
under this Scheme shall include the power —

to establish the Mental Health (Legal Representatives) Panel, and to engage
the services of so many legal representatives as it considers necessary,
subject to the condition that the fees paid to such legal representatives shall be
as approved, from time to time, by the Minister, with the consent of the Minister
for Finance,

to suspend or dispense with the services of any legal representative on the
Mental Health (Legal Representatives) Panel in such circumstances as may
be determined by the Commission under the terms and conditions for the
provision of legal services; and

to approve the engagement of the services of such other experts or witnesses
as it considers necessary, subject to the condition that the fees paid to such
experts or withesses shall be as approved, from fime to time, by the Minister,
with the consent of the Minister for Finance.

. When the Commission assigns a legal representative to represent a patient under
this Scheme:

the Commission shall do so without regard to the patient's means or assets;
and

no payment shall be made by the patient either to the Commission or to the
legal representative assigned by the Commission.
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Mental Health Legal Aid Scheme
d. Nothing in this Scheme shall be construed as enabling the Minister or the
Commission to exercise any power or control in relation to any particular case with
which the Commission is or may be concerned.

e. The sections of the Act which provide for the functions and powers of the
Commission, in relation fo the provision of legal services, are as follows:

o Section 16 provides that a patient must be notified in writing that he / she is
entitled to legal representation and also entitied to appeal a decision of a Mental
Health Tribunal to the Circuit Court, under Section 19.

» Section 17(1) provides that “the Commission shall, as soon as possible -
(a) refer the matter to a tribunal,

(b) assign a legal representative to represent the patient concemned unless he
or she proposes to engage one,

(c) direct in writing (referred to in this section as "a direction”) a member of the
panel of consultant psychiatrists established under section 33(3)(b) to —

(i) examine the patient concerned

(ii) interview the consultant psychiatrist responsible for the care and
treatment of the patient, and

(iii) review the records relating to the patient,

in order to determine in the interest of the patient whether the patient is
suffering from a mental disorder and to report in writing within 14 days on
the results of the examination, interview and review lo the tribunal to which
the matter has been referred and to provide a copy of the report to the
legal representative of the patient.”
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Mental Health Legal Aid Scheme
¢ Section 18(1) provides that:-
“Where an admission order or a renewal order has been referred to a tribunal

under section 17, the tribunal shall review the detention of the patient
concerned ... "

and under subsection (5):
“Notice in writing of a decision under subsection (1) and the reasons therefore
shall be given to - ... (¢} the patient and his or her legal representative ...".

» Section 19 provides that:-

(1) A patient may appeal to the Circuit Court against a decision of a tribunal to
affirm an order made in respect of him or her on the grounds that he or she
is not suffering from a mental disorder.

(2) An appeal under this section shall be brought by the patient by notice in
writing within 14 days of the receipt by him or her or by his or her legal
representative of notice under section 18 of the decision concermned.”

» Section 28(3) provides that:

“(3) Where a consultant psychiatrist discharges a patient under this section, he
or she shall give to the patient concerned and his or her legal representative a
notice in a form specified by the Commission to the effect that he or she—

(a) is being discharged pursuant to this section,

(b) is entitled fo have his or her detention reviewed by a tribunal in
accordance with the provisions of section 18 or, where such review has
commenced, completed in accordance with that section if he or she so
indicates by notice in writing addressed to the Commission within 14 days
of the date of his or her discharge.”

o Section 33(3) (c) provides that
“Without prejudice to the generality of the foregoing, the Commission shall —

---------
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Mental Health Legal Aid Scheme

(c) make or arrange for the making, with the consent of the Minister and the

Minister for Finance, of a scheme or schemes for the granting by the
Commission of legal aid to patients.”

» Section 33(4) provides that:
“The Commission shall have all such powers as are necessary or expedient for
the purposes of its functions.”

s Section 49 (6) provides that:
“The procedure of a tribunal in relation to a review by it under this Act shall,
subject to the provisions of this Act, be such as shall be determined by the
tribunal and the tribunal shall, without prejudice to the generality of the
foregoing, make provision for—

(a) notifying the consultant psychiatrist responsible for the care and treatment
of the patient the subject of the review and the patient or his or her legal
representative of the date, time and place of the relevant sitting of the
tribunal,

(b) giving the patient the subject of the review or his or her legal representative
a copy of any report furnished to the tribunal under section 17 and an
indication in writing of the nature and source of any information relating to
the matter which has come to notice in the course of the review,

(c) subject to subsection (11), enabling the patient the subject of the review
and his or her legal representative to be present at the relevant sitting of the
tribunal and enabling the patient the subject of the review to present his or
her case to the tribunal in person or through a legal representative,

(d) enabling written statements to be admissible as evidence by the tribunal
with the consent of the patient the subject of the review or his or her legal
representative, .......".
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Mental Health Legal Aid Scheme

Part 4 - Legal Representation

4.1 Legal representation before a Mental Health Tribunal

(1) Under Section 17(1)(b), following the receipt by the Commission of a copy of any order
which requires consideration by a mental health tribunal, the Commission shall assign a
legal representative to represent a patient before the tribunal, unless he or she proposes
to engage one and actually proceeds to engage one.

(2) Under this Scheme, the Commission shall provide written authorisation to the legal
representative that he or she has been assigned to represent the patient and shall
provide written confirmation to the patient that he or she is being provided with legal
representation. The confirmation letter shall state the name of the legal representative,
the matter that is covered by the authorisation (i.e. representation before the mental
heaith tribunal) and any additional expenses that may have been authorised by the
Commission.

(3) At the first consuitation with the patient, the legal representative will request the patient to
sign a form consenting to the legal representative having access to the patient's mental
heaith records.

(4) In cases where a patient decides to represent him or herself before the mental health
tribunal the Commission shall nevertheless appoint a legal representative for that patient.

4.2 Legal representation for appeals to the Circuit Court
(1) Under Section 19 of the Act, “a patient may appeal to the Circuit Court against a decision
of a tribunal to affirm an order made in respect of him or her on the grounds that he or
she is not suffering from a mental disorder”. Section 19(2) provides that such an appeal
“shall be brought by the patient by notice in writing within 14 days of the receipt by him or
her or by his or her legal representative of notice under section 18 of the decision
concemed.”

(2) Under this Scheme, the Commission may provide written authorisation to a patient or
his/her legal representative for legal aid to institute proceedings in the Circuit Court in
relation to an appeal against a decision of a mental health tribunal to affirm an order
made in respect of him/her on the grounds that he or she is not suffering from a mental
disorder, under Section 19(1) of the Act.
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4.3 Legal representation for appeals to the High Court
(1) Under Section 19(16) of the Act no appeal shall lie against an order of the Circuit Court
(under Section 19) other than an appeal on a point of law to the High Court.

(2) Under this Scheme, the Commission may provide written authorisation to a patient or
his/her legal representative for legal aid to institute proceedings in the High Court in
relation to an appeal of a Circuit Court Order on a point of law, under Section 19(16) of
the Act.
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Part 5 - Appeals to the Circuit Court or the High Court

5.1 Notification

(1) Any patient who wishes to be granted legal aid for an appeal to the Circuit or the High
Court shali notify the Commission in writing, or in such other manner, being in writing, as
the Commission may accept as sufficient in the circumstances of the case.

(2) Every notification for legal aid in relation to an appeal to the Circuit Court or High Court
under this Scheme shall be accompanied by such information as the Commission deems
necessary. In particular, a statement from the previously assigned legal representative as
to whether or not, in his or her opinion, legal representation shouid be provided for the
appeal to the Circuit / High Court, shall be provided to the Commission.

5.2 Authorisation of legal aid for appeals to the Circuit or the High Court

(1) The Commission, after it has decided to grant Legal Aid for an appeal to the Circuit or
High Court, shall provide written authorisation of that fact to the patient or his/her legal
representative. The written authorisation shall specify whether and to what extent the
fees or expenses of any solicitor(s), barrister(s) or professional expert(s) may be paid
and shall state the conditions on which legal aid is being granted, if any.

(2) The expense of taking any action, which is outside the scope of the writien authorisation,
shall not be borne by the Commission.

5.3 Obligations of patients who are in receipt of legal aid for an appeal
(1) The Commission may require a patient to whom it has granted legal aid for an appeal, to
comply with such requirements as it reasonably considers necessary to enable it to
satisfy itself that it is reasonable for the patient to receive or to continue to receive such
legal aid. In this event the patient and his or her legal representative shall be notified in
writing of the requirements and of the reason for imposing such requirements.
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Mental Health Legal Aid Scheme
Part 6 - Withdrawal of Legal Aid

6.1 Notification of withdrawal of legal aid
(1) Where legal aid is withdrawn by the Commission the patient and his or her legal
representative shall be nofified in writing of the decision to withdraw legal aid and of the
grounds and reasons for the withdrawal, with reference to the Act and the Scheme.

6.2 Reviewing or appealing a decision to withdraw legal aid

(1) If a decision is made fo withdraw legal aid it shall be open to the patient to have that
decision reviewed and / or appealed to an appeal committee of the Commission.

(2) If the patient wishes to appeal, or to request a review of a decision to withdraw legal aid,
he or she may apply to the Commission in writing, either directly or through the legal
representative assigned by the Commission to represent the patient before a mental
health tribunal or the Circuit Court, as appropriate.
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Part 7 - Legal Representatives

7.1 Delivery model

(1) This Scheme provides for the provision of a legal aid service administered by the
Commission, through a panel of legal representatives, who will be appointed and trained
by the Commission, have their names placed on a panel, and will be paid an appropriate
fee for each case undertaken. The scheme will be referred to as the “Mental Health
Legal Aid Scheme” and the panel of legal representatives who are selected to carry out
this work will be referred to as the “Mental Health (Legal Representatives) Panel".

(2) Legal services will normally be provided by solicitors in private practice whether
operating as sole practitioners or within a firm but the Commission may also engage
barristers to provide legal services where it considers it appropriate to do so.

7.2  Mental Health (Legal Representatives) Panel
(1) The Commission may make legal representation available through solicitors or barristers
whose names are entered on an approved panel established and maintained by it.
(2) The Commission shall establish and maintain—
( a ) a panel to be known as "The Mental Health (Legal Representatives} Panel"
containing a list of names of legal representatives who are willing to provide legal
representation for patients on such terms and conditions as the Commission may,
with the consent of the Minister and the Minister for Finance, from time to time
determine.
(3) The selection of legal representatives for the panel shall be a matter for the Commission.
(4) Any legal representative following selection by the Commission who is prepared to
comply with the terms and conditions of the Scheme, shall be entitled to apply, at certain
times, to have his or her name included on the appropriate panel, unless his or her
conduct when providing or selected to provide legal representation or his or her
professional conduct generally render him or her unsuitable, in the opinion of the
Commission, to provide such representation.
(5) Where a legal representative is entered on the Mental Health (Legal Representatives)
Panel on behalf of a firm of solicitors he or she shall, when providing legal
representation, be deemed to do so on behalf of the fim.
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Mental Health Legal Aid Scheme

(6) The Panel shall be reviewed formally by the Commission every three years, or as

considered necessary by the Commission. In order to remain on the Panel it will be
necessary for the Commission to be satisfied that law firms / legal representatives are
providing a professional service.

(7) The panel shall be restricted to practising solicitors and barristers who have not less than

three years experience as a practising solicitors or barrister ending immediately before
application.

Assignment of legal representatives

(1) The Commission shall, upon deciding to grant legal representation to a patient, assign a

legal representative from the Mental Health (Legal Representatives) Panel for the
purpose of providing the patient with such legal representation, and the legal
representative shall, upon selection, be engaged by the Commission for the said purpose
under the Scheme.

Change of legal representative

(1) Where a patient wishes to be provided with the services of a legal representative othe

than the one which the Commission has assigned or proposes to assign, the patient ma
request the Commission to assign a particular legal representative from the Ment:
Health Legal Representatives Panel and may apply to the Commission to have th
services of a legal representative who has already been assigned dispensed with.
request for a change of legal representative will be considered by the Commission.

Relationship between legal representative and patient

(1) Save as is otherwise specifically provided for by this Scheme, the relationship between a

solicitor or barrister and a patient who is in receipt of legal representation under this
Scheme, and the rights and privileges arising out of such relationship, shall be the same
as the relationship between, and the rights and privileges arising out of the relationship
between, a solicitor or barrister and his or her client not being a patient who is in receipt
of legal representation under this Scheme.
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7.6  Taking instructions from patients

(1) The purpose of assigning a legal representative is to enable the patient the subject of the
review to present his or her case to the mental health tribunal in person or through a
legal representative so that the views of the patient are articulated before a mental health
tribunal (or before the Circuit or High Court if appropriate) and so that any material or
submissions that may be relevant to the issues that are for consideration by the tribunal
(or Court if appropriate) may be placed before the tribunal (or Court if appropriate).

(2) In the small number of cases in which patients are unable or unwilling to communicate
their instructions on the matter, the appropriate course of action for the legal
representative, when providing legal services under this Scheme, is to listen to the views
of the patient and to then articulate those views in the patient's best interest in order to
ensure that the patient's views are known to a tribunal (or Court if appropriate) when it is
considering its decision so that the tribunal (or Court if appropriate) can arrive at an
informed decision.

7.7 Payments to legal representatives

(1) Fees paid to legal representatives for legal representation under this Scheme will be as
determined from time to time by the Minister with approval from the Minister for Finance.

(2) In the event of legal aid being granted for an appeal to the Circuit Court under the Act,
the Commission may, having regard to the particular circumstances of the case,
authorise the services of a barrister / barristers.

(3) In the event of legal aid being granted for an appeal to the High Court, under the Act, the
Commission may authorise the services of barrister(s).

(4) In the event that the Commission authorises the engaging of a barrister for a Circuit
Court or High Court appeal, the fees paid to the barrister(s) will be as agreed by the
Minister and the Minister for Finance.

(5) The Commission shall not be liable for any fees that have not been approved in advance.

7.8  Authorisation of additional expenditure
(1) The Commission may, in exceptional circumstances, authorise additional expenditure if it
appears to be necessary in the particular circumstances of the case to do so and such
fees shall be in accordance with the fees agreed by the Minister and the Minister for
Finance.
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(2) The Commission shall only be liable for outlays or professional services which have been
approved in advance.
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Part 8 — Quality and Confidentiality

8.1 Systems and measures to ensure a quality legal aid service
(1) The Commission shall seek to ensure that patients receive a quality legal aid service
and for this purpose the Commission shall put in place arrangements to satisfy itself
as to the quality of the service being provided.
(2) To ensure that an effective, efficient and quality legal aid service is provided to
patients under the Scheme, the Commission shall put in place:
- appropriate selection techniques for recruitment of legal representatives;

a mandatory training programme for those legal representatives selected to

provide legal services under the Scheme;

- an effective system to enable the Commission to satisfy itself as to the quality
of the legal service being provided;

- an effective complaints procedure; and

- best practice directions which will be developed on an on-going basis and

provided to all legal representatives on the Mental Health (Legal

Representatives) Panel.

8.2 Confidentiality

(@) Subject to the provisions of paragraph (2) below, no information furnished to the
Commission, to its staff or to any person whose services have been engaged by the
Commission for the purpose of providing legal services to any patient shall be
disclosed otherwise than for the purpose of facilitating the proper performance by any
person or body of persons of functions under this Scheme, or by Court Order.

(2) The previous paragraph shall not prevent the disclosure of information for any
purpose with the consent of the patient.
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Part 9 — Other Relevant Legislation

9.1

Freedom of Information and Data Protection Acts

(1) Without prejudice to the Act, the Scheme shall conform with the provisions of the
Freedom of Information Act, 1997, the Freedom of Information (Amendment) Act, 2003,
the Data Protection Acts 1988 and 2003 and other appropriate statutes.
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