Q&As re Audit of Legal Representative files — updated 28 November 2025.

BACKGROUND: The MHC is required to administer legal aid in accordance with the provisions of the
Mental Health Acts 2001-2018 and the Mental Health Legal Aid Scheme. The Scheme at part 8
requires the MHC to put in place arrangements which include an effective system to enable the MHC
to be satisfied as to the quality of service being provided to a patient and to put in place QADs. The
Minister issued Terms and Conditions (“T&Cs “) pursuant to the Scheme which set out inter alia that:

a. the work of a legal representative may be reviewed on an on-going basis by the MHC or
person nominated by the MHC - paragraph 53;

b. legal representatives will be expected to provide a service in keeping inter alia with any
QAD issued by the MHC - paragraphs 10 and 55; and

c. alegal representative may be removed from the panel for failing to comply with the
T&Cs - paragraph 48.

Legal representative’s files were audited by the Legal Aid Board up to approximately 2011; the
process then lapsed. Arising from a request by the Board of the MHC in 2019 audits have now been
reinstated (delayed as a result of Covid 19 and the cyberattack on the HSE). When considering the
audit process and revising the QAD, the draft revised QAD V3 was sent to all legal representatives on
the panel seeking their feedback. No feedback was received regarding the seeking of consent from
the legal representative’s client nor any part of the QAD dealing with audits.

A survey was conducted in September 2025 to determine LRs views on whether the LR or MHC
should obtain the consent of their clients regarding the audit. 35 LRs completed the survey with a
majority of 27 (77%) opting for the LRs to continue to obtain their client’s consent.

Arising from questions received at the training seminars, and otherwise, we have completed the
following FAQ.

QUESTIONS:

1. When did the audit of legal representatives files commence?
The audits commenced the week of 30 September 2024. Each quarter thereafter, the
independent auditor contacts the legal representatives to be audited within that particular
guarter. Each legal representative shall be audited at least once every 3 years.

2. When does the legal representative need to get consent forms signed?
Upon assignment of a legal representative to a client who has been involuntarily detained on an
admission order, the legal representative will receive a form of consent with their assignment
letter from the MHC. The MHC recognises that there will be circumstances where ascertaining a
client’s instructions may be challenging, due to the client’s illness or compromised capacity or for
other reasons. The QAD includes guidance for such situations.

With this in mind, legal representatives should use their discretion as to when they should seek
the consent of their client. The legal representative should upload the consent form to CIS
regardless of whether the client completes same or not (see below).

3. What am | to do with the consent form when an order is revoked before a consultation with
the client?
If an order is revoked before your first consultation, you should proceed to visit your client to
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explain what has occurred and their right to a section 28 review. At this meeting, you can deal
with the consent form if appropriate. Please refer to the guidance in the QAD in this regard.
We ask that you complete your part on each form of consent and upload to CIS regardless of
whether your client has completed their part or not. The purpose of this approach is to provide
the necessary information to the MHC to decide whether to write out to the legal
representative’s client at a later stage seeking consent or not.

If your client has left the approved centre, it may not be possible to meet them. Therefore, you
should write to them explaining what has occurred and their right to a section 28 review.

QAD V4 at paragraph 4.2.8.8, requires a LR, where appropriate, to advise their client as to the
MHCs procedure of reviewing the LR files relating to their client’s case and seek their written
consent on the template form of consent. At paragraph 4.4.7 the LR is required to:

a. Complete the LRs part of the form of consent (regardless of whether the client
completes their part or not), and

b. Upload the form of consent to CIS within four (4) weeks of assignment.

Can the MHC share the list setting out when each legal representative shall be audited?

We do not propose to do so. However, if we receive an individual request we can give you a
provisional date but it is important to note that the approximate date provided by the MHC is the
anticipated date at the point in time it is requested; it is not a definitive date and may be subject
to change; it is for information purposes only and should not be relied upon.

What is the procedure for contacting LRs (will auditors show up unannounced)?

The independent auditor will contact the legal representative in advance and will attend at the
office of the legal representative by prior arrangement only. We ask that the legal
representative is mindful that the independent auditor must carry out the audits within a
specific time period and ask that the legal representative accommodate the auditor, within
reason.

The audit methodology is set out in section 17 of the QAD and paragraph 17.2.4 states -

Once the client’s consent has been obtained, the auditor shall contact the Legal
Representative to make arrangements to attend at the Legal Representative’s office to carry
outthe audit.

An information note titled "Obtaining Client Information from Episode ID" which provides an
explanation on how to cross reference a client's episode ID with a client’s name on CIS, in order
to identify a client, is available to Legal Representatives.

Do auditors have a legal background/proper knowledge?

Crowe Advisory Ireland Limited are an accountancy and business advisory firm. They have been
involved with audits of legal files for other state agencies. More information on Crowe may be
found on their website. Their work will be conducted in accordance with the International
Professional Practices Framework promulgated by the Chartered Institute of Internal Auditors.
They have legal experience and will ensure all relevant legal obligations are met.

Will the auditor ask the questions?

Yes, having reviewed the files, the independent auditor shall arrange an exit discussion with the

legal representative to discuss potential findings. They shall then draft a report which they shall
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send to the legal representative for review and comment. After considering any comments from
the legal representative and further communication where required, they shall issue a final
report to the legal representative and the MHC.

Can the audit take place without patient consent?

The client’s consent must be obtained for an audit to take place. On an assignment to a client
detained on foot of an admission orders, legal representatives are required to discuss and seek
the consent of their clients to the file being audited. The QAD paragraph 17.2.2 states:

The client’s consent to the audit of their file will be obtained prior to the file being reviewed. If the
client does not consent, the audit shall not proceed. The Commission reserves the right to contact
the client at any stage to seek their consent.

How far back can auditors go?

Once the legal representative is selected for audit, only files of patients to which the legal
representative has been assigned in the previous 18 months shall form part of the audit. The
independent auditor shall not audit files where tribunals are pending or files relating to court
cases.

Can the auditors take files from the office?

No. The independent auditors must adhere to all GDPR and data protection requirements. They
shall not remove a file from the office of the legal representative and shall correspond with the
MHC by using an identification number rather than the name of the legal representative’s client;
this also applies to the information in their report to the MHC.

What if an individual makes a FOI request to the MHC for the audit report/s?

Any such request shall be referred to the MHC FOI Officer who shall deal with this request in
accordance with the law and in the same manner all other FOI requests are dealt with. If a legal
representative receives a request from their client seeking a copy of their legal file, the legal
representative should deal with this in the normal manner.

Is there a conflict of interest discussing the form of consent with the client?

We do not believe that a conflict of interest arises. The Solicitors guide to professional conduct
chapter 3, deals with conflicts of interest. We note that when acting as legal representative, a
solicitor is acting as an agent for a client. This means:

a. a.they have a duty to disclose all relevant information to their client? (e.g., the
possibility that their legal file shall be audited); and
b. they cannot benefit from the agency.
If a legal representative has concern in this regard, we suggest that they contact their regulator.

Is this a new requirement?
No. As per the above, this was part of the T&Cs from commencement in November 2006.

Furthermore, when drafting the QAD we considered the fiduciary nature of the relationship
between a solicitor and their client and in particular the extra considerations regarding
vulnerable clients. We feel that it is appropriate for a legal representative to discuss and seek

! Chapter 3 — General - Solicitors guide to professional conduct
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14.

15.

16.

consent, from their client to the audit of the client’s legal file held by the legal representative.
The benefit to the client will be that they receive information from their legal representative:

a. whom they may have built a relationship of trust with;

b. who is acting on their behalf as agent and in a fiduciary manner (with all the
obligations imposed by same) and

¢. whichis accurate and reliable.

Having a legal representative provide this information to their client, will greatly benefit a client
and may allow them to discuss this matter more openly and ask questions which they may not
otherwise do, in order to make a fully informed decision regarding the form of consent.

Can we raise queries to the MHC?
If you have any questions, please email mhlegal@mbhcirl.ie with LR FILE REVIEWS in the subject
line. We welcome and appreciate your feedback.

As stated above, any questions relating to the procedures for audit should be directed to Crowe
Advisory Ireland Limited as follows:

Carron Heffernan (Senior Manager) carron.heffernan@crowe.ie T: 086 466 8481
Alan Davidson (Director) alan.davidson@crowe.ie T: 01 448 2226
Shane McQuillan (Partner) shane.mcquillan@crowe.ie T: 01 448 2200

What does an Episode ID include?

The episode ID is a system identifier that is generated when an admission order is received in the
MHC and processed on the CIS system. The episode ID will remain constant for all new renewal
orders extending the admission order. If there is a new admission, a new episode ID will be
generated.

When Crowe notify a LR of the request for file(s) relating to an Episode ID to be audited, this
includes the admission order file together with any related renewal order file(s). Files will be
audited up to and including the last concluded tribunal hearing / revocation, in a particular
episode, whichever is applicable. However, to be clear, this request does not include
documentation in relation to a renewal order which is pending a tribunal hearing.

What should | do when completing the form of consent, if my client ticks that they do

not consent?

You should complete the LRs part of the form and tick that the client has completed the form of
consent. The form of consent should then be uploaded to CIS.

17. What should | do when completing the form of consent when my client does not tick a box

or sign the form?
You should complete the LRs part of the form and tick the relevant boxes. The form of consent
should then be uploaded to CIS.
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What if it is not appropriate to engage with my client regarding the Audits and the form of
consent?

The form of consent has been revised to account for this. If it is the case that, is it not
appropriate or possible, to discuss the form of consent with your client, this should be recorded
by selecting this option on the form and then uploading same to CIS.

Where do | upload the form of consent to?

This must be uploaded on CIS to the specific episode ID to which it relates. Only one form of
consent may be uploaded to each episode ID.

Which sub- category should | upload the form of consent to on CIS?
“Consent to LR Audit”. If you do not upload the consent form to the correct category there is a
risk that the form will not be processed.

Do | need to upload the full form of consent each time?
Yes, always upload both pages of the form of consent even if page 1 has not been completed.

Can | use a generic version of the form of consent?
Yes, if the generic version of the form of consent is being used, please make sure that all details

are complete on same, including the legal representatives name, and the clients name and
episode ID.

Does the disclosure of the client’s information breach solicitor-client confidentiality?

Your client will have consented to their file being viewed by the auditor. The Law Society Guide
to Professional Conduct states at page 52 under the heading PROFESSIONAL DUTY OF
CONFIDENTIALITY that Any matter relating to a client’s affairs can only be disclosed with the
consent of the client, by the direction of a court, or to a body requiring disclosure while
exercising its statutory powers. In addition, the MHC has engaged an independent auditor to
review your client’s files. The MHC will never see your client’s file; the file review includes a
review of the tribunal file only where the tribunal has concluded (or order revoked prior to
tribunal hearing) and does not include documentation regarding court cases.

What if | am concerned about my client’s capacity to provide consent?

The Law Society Guide to Professional Conduct states at page 41 The solicitor should not assume
a lack of mental capacity and should establish in their view whether or not the individual is
capable of giving instructions...The functional approach to capacity should be used in making this
assessment. A functional approach to assessing capacity means that a person’s capacity shall be
assessed on the basis of their ability to understand the nature and consequences of a decision to
be made by them in the context of the available choices at the time the decision is made.

The MHC has requested that the LR use their discretion when speaking with their client
regarding the file review (question 2 above) and provides for an option for the LR to complete

the form of consent where it is not possible nor appropriate to engage with a client (questions
2,3 & 17 above)

Do | need to record my client’s capacity on my file.
Your client is presumed to have capacity pursuant to the Assisted Decision-Making (Capacity)

Act 2015 (as amended) therefore, you will only need to note your client’s capacity if he/she has
does not have capacity to provide instructions.
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26. Which sub- category should | upload the form of consent to on CIS?

27.

28.

29.

“Consent to LR Audit”. If you do not upload the consent form to the correct category there is a
risk that the form will not be processed.

Do | need to upload the full form of consent each time?
Yes, always upload both pages of the form of consent even if page 1 has not been completed.

Does the disclosure of the client’s information breach solicitor-client confidentiality?

Your client will have consented to their file being viewed by the auditor. The Law Society Guide
to Professional Conduct states at page 52 under the heading PROFESSIONAL DUTY OF
CONFIDENTIALITY that Any matter relating to a client’s affairs can only be disclosed with the
consent of the client, by the direction of a court, or to a body requiring disclosure while
exercising its statutory powers. In addition, the MHC has engaged an independent auditor to
review your client’s files. The MHC will never see your client’s file; the file review includes a
review of the tribunal file only where the tribunal has concluded (or order revoked prior to
tribunal hearing) and does not include documentation regarding court cases.

What formal data processing agreements in place?
GDPR, as per the Data Protection Commissions Guidance places an obligation on Controllers and
Processors to enter into a legally binding contract governing the processing of personal data

when a Processor is engaged to process personal data on the instruction of a Controller (a “Data
Processing Contract”).

The MHC has entered into a Confidentiality Agreement and Data Processing Agreement with
Crowe Advisory Ireland limited.
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