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PREAMBLE  
Mental Health Acts 2001 -2018 
 
Section 33 of the Mental Health Acts 2001 -2018 (“the Act”) sets out the principal functions of the 
Mental Health Commission (“Commission”) as follows:  

(1) The principal functions of the Commission shall be to promote, encourage and foster the 
establishment and maintenance of high standards and good practices in the delivery of 
mental health services and to take all reasonable steps to protect the interests of persons 
detained in approved centres under this Act.  

(2) The Commission shall undertake or arrange to have undertaken such activities as it 
deems appropriate to foster and promote the standards and practices referred to in 
subsection (1). 

(3) Without prejudice to the generality of the foregoing the Commission shall:  
……(c) make or arrange for the making, with the consent of the Minister and the 
Minister for Finance, of a scheme or schemes for the granting by the Commission of legal 
aid to patients.  
 

Section 17 of the Act states that: 
(1) Following the receipt by the Commission of a copy of an admission order or a renewal 

order, the Commission shall, as soon as possible— 
(a) refer the matter to a tribunal, 
(b) assign a legal representative to represent the patient concerned unless he or she 
proposes to engage one……….  

 
Mental Health Legal Aid Scheme 
 
Pursuant to Section 33(3) the Mental Health Legal Aid Scheme (“the Scheme”) was developed and 
issued in 2005 with the consent of the Minister for Health and1 the Minister for Finance. The Scheme 
sets out the principles and core values of the Commission.  
 
Part 3 of the Scheme states that in addition to the administration of legal aid in accordance with the 
Scheme, inter alia, the Commissions functions, powers and responsibility include: 
 
1.1.b Without prejudice to the provisions of the Act, the functions of the Commission under this 
Scheme shall include the power 
- to establish the Mental Health (Legal Representative) Panel, and to engage the services of so many 
legal representatives as it considers necessary, subject to the condition that the fees paid to such 
legal representatives shall be as approved from time to time, by the Minister, with the consent of the 
Minister for Finance; 
- to suspend or dispense with the services of any legal representative on the Mental Health (Legal 
Representative) Panel in such circumstances as may be determined by the Commission under the 
terms and conditions for the provision of legal services. 
 
 
Part 7.2 of the Scheme states - 
(2)(a) The Commission shall establish and maintain a panel to be known as “The Mental Health 
(Legal Representatives) Panel” containing a list of names of legal representatives who are willing to 

 
1 Please note that all updates or amendments to the Scheme and / or the fees of the Scheme have been approved by the Ministers. 
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provide legal representation for patients on such terms and conditions as the Commission may, with 
the consent of the Minister and the Minister for Finance, from time to time determine.  
(3) The selection of legal representatives for the panel shall be a matter for the Commission.  
(4) Any legal representative following selection by the Commission who is prepared to comply with 
the terms and conditions of the Scheme, shall be entitled to apply, at certain times, to have his or 
their name included on the appropriate panel, unless his or her conduct when providing or selected to 
provide legal representation or his or her professional conduct generally render him or her unsuitable, 
in the opinion of the Commission, to provide such representation.  
 
Part 8.1 of the Scheme states 
(2)To ensure that an effective, efficient, and quality legal aid service is provided to patients under the 
scheme, the Commission shall put in place…… best practice directions which will be developed on an 
on-going basis and provided to all legal representatives on the Mental Health (Legal Representatives) 
Panel.  
 
Terms and Conditions 2005 
 
Pursuant to paragraph 7.2(2)(a) of the Scheme, the Commission developed and issued Terms and 
Conditions in 2005 (“Terms and Conditions”) with the consent of the Minister for Health and the 
Minister for Finance. 
 
Clause 5 of the Terms and Conditions state that the Commission may establish and maintain a panel 
of legal representatives or law firms who satisfy the criteria outlined in these terms and conditions 
and are willing to provide legal services in accordance with the provisions of the Mental Health Act 
2001 and the Mental Health Legal Aid Scheme 2005.  
 
Clause 10 of the Terms and Conditions provide that legal representatives are expected to provide a 
service in keeping with the code of practice of their profession (e.g., in the case of solicitors, the Guide 
to Professional Conduct as is issued from time to time by the Law Society of Ireland) and any specific 
practice directions issued by either the Commission or their professional body in relation to the 
provision of a service in this area of law.  
 
Clause 54 of the Terms and Conditions provide that legal representatives are required to comply with 
any Best Practice Directions that are issued by the Commission from time to time to ensure that an 
effective, efficient, and professional legal service is provided to patients in mental health cases.  
 
 
Quality Assurance Direction 
 
Pursuant to Part 8 of the Scheme, the Commission developed and issued a Quality Assurance 
Direction in 2008 (“2008 QAD”). In 2024, the Commission updated and consolidated all individual 
practice directions, into versions two and three of the Quality Assurance Direction (“the QAD”). This 
current version of the QAD is a further update. 
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1. INTRODUCTION 

The Commission is an independent statutory body established under the provisions of the Act. The 
Assisted Decision-Making (Capacity) Act 2015 as amended (“the 2015 Act”) expanded this role by 
providing for the establishment of the Director of the Decision Support Service (“the Director”) 
within the Commission to support decision-making by and for adults with capacity difficulties and to 
regulate individuals who are providing support to people with capacity difficulties. 
 
Legal Representatives on the Mental Health (Legal Representatives) Panel (“Legal Representatives”) 
and the Commission have an obligation to ensure that proper standards are maintained, and that an 
effective, efficient, and professional legal service is provided to persons detained involuntarily under 
the Act. Legal representatives are required to act in accordance with the principles and values of the 
Commission2.  
 
This QAD will be subject to amendment and review on an on-going basis in compliance with Part 8 of 
the Scheme. As a result, Legal Representatives should ensure that the version of the QAD that they 
are relying on at any time is the most up to date version, which can be accessed at the panel member 
hub on the Commissions website. This QAD is not absolute and what is being sought is general 
adherence. Legal Representatives are not prevented from taking immediate and decisive action 
where necessary and should use their sole discretion in this regard. It may be necessary to depart 
from this QAD from time to time if professional rules or duties so require in the particular 
circumstances of the case, or in order to adhere to any public health guidelines issued at a particular 
time. 
 
This QAD applies to all solicitors and barristers who are on the Mental Health Commission’s Legal 
Representatives Panel (“the Panel”) and should be read in conjunction with the most up to date 
version of the Scheme and the Terms and Conditions.  
 
In addition, Legal Representatives are required to familiarise themselves with the Law Society’s 
Solicitors Guide to Professional Conduct, in addition to any practice directions issued from time to 
time by the Law Society of Ireland, together with the Professional Codes of Practice issued by the 
Legal Services Regulatory Authority.  
 
Whereas the Commission provides mandatory training for Legal Representatives, together with 
regular updates, the Commission expects that Legal Representatives will remain fully up to date and 
familiar with legal developments in mental health law, including statutory amendments and case law. 
 
A detained person who has been assigned a Legal Representative under the Scheme will be hereafter 
referred to in this QAD as a “client” of that Legal Representative. 

  

 
2 Refer to page 3 and 4 of the Scheme for more information. 

https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/panel-members-hub
https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/panel-members-hub
https://www.mhcirl.ie/


Mental Health Commission    Quality Assurance Direction -Legal Representatives 

P a g e  6 | 24 
 

2. CONDUCT AND APPROACH OF LEGAL REPRESENTATIVE 

The Scheme sets out the principles and values of the Commission. A Legal Representative must apply 
these when representing a client.  

The Solicitors Guide to Professional Conduct, require that members of the profession should promote 
and protect fearlessly, by all proper and lawful means, the client’s best interests and that a lawyer 
must always act in the best interests of the client and must put those interests before the lawyer’s 
own interests or those of fellow members of the legal profession.  

When representing a client, a rights-based approach must be taken. In doing so a Legal 
Representative must consider their client’s rights to self-determination, privacy, dignity, autonomy 
and recovery, from the moment the Legal Representative is assigned by the Commission to represent 
a client (“assigned”) right through to conclusion of representation. 
 
When representing a client, Legal Representatives must ensure that they have taken their client’s 
views and instructions into consideration and that all decisions or actions taken on behalf of the 
client are person-directed. This entails protecting the client’s rights and supporting them in their 
instructions, treating them in a fair manner with dignity and respect and making sure that the client 
is at the centre of the decision making. The Commission recognises that there may be circumstances 
where ascertaining a client’s instructions may be challenging, due to the client’s illness or 
compromised capacity or for other reasons. The following are guidelines that should be followed to 
ascertain a client’s instructions while following a rights-based approach: 
 

2.1 The client’s instructions should be sought at the outset of the case and updated during the 
course of the case.  

2.2 The Legal Representative shall make enquiries as to the client’s level of understanding, 
communication and restrictions, and address the client in a manner that will best allow the 
client to understand the legal process, his or her rights and to provide instructions.  

2.3 The Legal Representative should listen and weigh up the client’s instructions taking into 
consideration any other relevant factors. The Legal Representative must ensure that the 
client is provided with clear, sufficient, and relevant information in order to provide 
instructions.  

2.4 The client’s participation in the mental health tribunal (as defined in the Act (“the 
tribunal”)) process should be encouraged but respected if they do not wish to participate. 
Respectful communication with the client is essential in recognising the client’s needs, 
values and circumstances. 

2.5 Where the client’s capacity is not in issue, the consent of the client to actions taken by the 
Legal Representative shall be obtained e.g., consulting with third parties, review of the 
client’s clinical and related records etc.  

2.6 In the event that consent for the Legal Representative to view the client’s clinical and 
related records are not forthcoming from the client, then the procedure set out below at 
paragraphs 4.2.3 and 4.2.4 should be applied, if it is in the best interest of the client to do 
so. 

2.7 Where relevant, the Legal Representative should seek to ascertain the client’s current, and 
if relevant, prior, will and preference, views and opinions, wishes, feelings, beliefs and 
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values and follow those where possible, taking into consideration any other relevant 
factors and, in particular, information obtained as per paragraph 2.8 below.  

2.8 The Legal Representative should ascertain if the client has any decision support 
arrangements in place under the 2015 Act, which may be relevant. The following supports 
should be considered:  

2.8.1 Decision-making assistance agreement (“DMAA”)3: The client may wish their 
decision-making assistant (“DMA”) to attend a consultation with the Legal 
Representative and / or attend the tribunal, in order to assist the client in making a 
decision specified in the DMAA.  However, a DMA has no decision-making power 
for the client. 

2.8.2 Co-decision-making agreement (“CDMA”)4: The client may wish their co-decision-
maker(“CDM”) to attend a consultation with the Legal Representative and / or 
attend the tribunal, in order to jointly make a decision with a client as specified in 
the CDMA. A CDM cannot make a decision for the client on his / her own and can 
only make decisions jointly that are referred to in the CDMA.  

2.8.3 Decision-making representation order (“DMRO”)5: The decision-making 
representative (“DMR”) appointed by a court under a DMRO may attend a 
consultation with the Legal Representative and / or attend the tribunal in order to 
make one or more decisions on behalf of the client, where the relevant matters are 
specified in the DMRO. If the matters are not specified in the DMRO, the DMR has 
no basis for being involved in the tribunal process. 

2.8.4 Enduring Powers of Attorney (“EPAs”)6: EPAs are limited to care matters and do not 
extend to issues of treatment and detention matters. Therefore, the role of an 
Attorney under an EPA is limited but they might attend meetings with the Legal 
Representative or ask to attend the tribunal.  

2.8.5 Advance Healthcare Directives (“AHDs”)7: AHDs set out a person’s will and 
preference concerning treatment decisions and may designate a designated 
healthcare representative (“DHR”). The Legal Representative may be required to 
make themselves familiar with the will and preference of the client as set out in an 
AHD, taking into consideration the provisions of the 2015 Act and in particular 
section 85(7). The DHR may attend a consultation with the Legal Representative 
and / or attend the tribunal in order to ensure the powers within the AHD are 
exercised, as specified in the AHD. The DHR will only have a role if the matters are 
expressly addressed in the AHD. 

In all events where a third-party requests to attend a consultation with the Legal 
Representative and / or attend a tribunal, the Legal Representative must be satisfied that 
their client is in agreement. As regards attending a tribunal, an application will have to be 
made to the tribunal members. 

2.9 In the event that the client has reduced or no capacity, the Legal Representative should 
assess whether the client may regain capacity and consult others where appropriate (the 

 
3 Part 3 of the 2015 Act  
4 Part 4 of the 2015 Act 
5 Part 5 of the 2015 Act  
6 Part 7 of the 2015 Act 
7 Part 8 of the 2015 Act  
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client may not be able to provide consent for such consultation) and make an appropriate 
decision based on all the documentation and information available. 

2.10 The Legal Representative shall carefully review all documentation received and check if 
there is anything outstanding and if additional information /documentation is required. 

2.11 The Legal Representative shall consider the elements of fair procedures and natural justice 
throughout representation, from the moment that the Legal Representative is assigned, 
and consider any preliminary matters that may need to be raised before or at a tribunal 
hearing. This may involve considering if the rights of the client require an application to 
court pending the tribunal hearing.  

3. ASSIGNMENT  
 
When a Legal Representative is contacted by the Commission, in order to be assigned, he or she 
should only accept the assignment if they are able to carry out the instructions of the client 
adequately, are available to represent the client at a tribunal within a period of 21 days and can give 
the necessary attention to the case. Legal Representatives should ensure that they are familiar with 
the assignment process which is set out in the Mental Health Commission’s Information and 
Guidance for Panel Members document8.  

3.1 In the event that a Legal Representative has been assigned, and has accepted the assignment, but 
subsequently is not in a position to act, the Legal Representative must notify the Commission 
immediately so that a new Legal Representative can be assigned by the Commission and the 
procedure set out in paragraph 3.2.4 shall apply. The Legal Representative shall not be involved in 
the reassignment of a client’s file save to pass on any information obtained to the new Legal 
Representative, where so requested by the Commission.  
 
3.2 In the event that the Legal Representative is assigned, and the client is subsequently transferred 
outside the geographical area where the Legal Representative operates, the following procedure will 
apply:  
 

3.2.1 The Commission shall make contact with the Legal Representative via telephone to 
advise that the client has been transferred outside the geographical area where the Legal 
Representative operates; 

 
3.2.2 The Legal Representative shall advise as to whether they wish to continue with the 
assignment or not; 

 
3.2.3 If the Legal Representative wishes to continue with the assignment, then the 
assignment will continue as with all other cases;  

 
 3.2.4 If the Legal Representative advises that they do not wish to continue with the 
 assignment, they will be discharged from the assignment and will be paid for the work 
 completed to the date of the re-assignment to the new Legal Representative, and 
 

3.2.4.1 The Commission shall assign a new Legal Representative and the new 
 Legal Representative shall be entitled to a full fee; 

 

 
8 https://www.mhcirl.ie/sites/default/files/2021-05/Information-guidance-for-panel-members.pdf  

https://www.mhcirl.ie/sites/default/files/2021-05/Information-guidance-for-panel-members.pdf
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3.2.4.2 The Legal Representative originally assigned shall co-operate with the 
 newly appointed Legal Representative, with regard to the provision of any 
 instructions received by the client. Where requested to do so by the 
 Commission, and with the consent of the client, the Legal Representative will 
forward a copy of their file, by arrangement with the Commission, to the newly 
appointed Legal Representative. 

 
3.3 In the event that a Legal Representative refuses assignment to three cases consecutively, or 
cancels three tribunal hearings at short notice, the Commission reserves the right for its General 
Counsel to inquire into the refusals/cancellations, and where appropriate, the assignment of cases to 
that Legal Representative may be put on hold pending a review of matters and following the 
procedure as set out in paragraph 19 below. 

 
3.4 If at any time, a client requests an alternative Legal Representative, the Commission shall assign a 
new Legal Representative. The original Legal Representative shall be discharged from the assignment 
and will be paid for the work completed to the date of the re-assignment of the client to the new 
Legal Representative and paragraph 3.2.4 above shall apply, where appropriate.  

4.LEGAL SERVICE DELIVERY 

The legal service provided will generally involve the following key stages: 

4.1 Key stage 1 – preparatory work/research. 

4.2 Key stage 2 – taking instructions from the client and gathering evidence/facts. 

4.3 Key stage 3 – representation of a client and preparation for the tribunal hearing. 

4.4 Key stage 4 – the decision and any follow up work. 

Legal Representatives should ensure that a written record is kept on file of instructions received from 
the client, the review of the paperwork, notes of the content of meetings, preparation carried out for 
the tribunal hearing and the basis of decisions made.  

4.1 Key stage 1 – preparatory work/research. 

Upon being assigned, a Legal Representative should: 

4.1.1 Review the statutory forms to assist in obtaining information and to ensure 
compliance with the provisions of the Act, natural justice and fair procedures; 

4.1.2 Take any required legal course of action in advance of the tribunal hearing, taking into 
consideration the interests of the client using the rights-based approach above.  

4.1.3 Contact the approved centre to which the client is involuntarily admitted and arrange 
a consultation with the client as soon as possible and preferably within two (2) working 
days of assignment9. It is the responsibility of the Legal Representative to make contact 
with the Mental Health Act Administrator in the approved centre to organise this. The 
following is recommended:  

 
9 Where is it not possible to meet the client within two working days, the legal representative must record a note to say the efforts made to 
meet the client and why it was not possible to do so. 
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4.1.3.1 Consultations shall be in-person unless paragraph 16 below applies and in 
those situations an attempt should be made to arrange a consultation by way of 
video conference in the first instance, and failing that, via telephone; 

4.1.3.2 The Legal Representative shall, in advance of attending at the consultation 
and giving as much notice as practicable, attempt to inform the client or have the 
client informed, of the time and date in which the Legal Representative shall be 
attending for a consultation;   

4.1.3.3 In advance of a tribunal hearing relating to an Admission Order, the Legal 
Representative must have at least two consultations with the client; 

In advance of a tribunal hearing relating to a Renewal Order, the Legal 
Representative must have at least one consultation with the client.  

4.1.3.4 Prior to the consultation, the Legal Representative shall ascertain if  
 the client has any particular communication needs or restrictions that need  
 to be addressed and facilitate the client with these where possible with  
 support from the Commission and/ or the approved centre. 

 

4.2 Key stage 2 – taking instructions from the client and gathering evidence/facts 

Consultations with clients in approved centres should occur between 8am – 6pm Monday to Friday 
(excluding bank holidays) and 10am – 1pm on Saturdays (where agreed in advance with the 
approved centre) save where other circumstances arise requiring consultations outside of these time 
periods.  

When meeting the client, the Legal Representative should: 

4.2.1 Seek to hold a consultation which respects the client’s privacy, dignity and recovery 
taking the following into consideration: 

 4.2.1.1 Provide appropriate identification to the client, on attendance at the 
 approved centre;  

4.2.1.2 Ascertain the best location to hold the consultation, taking the views 
 of the client into account, and consult with the approved centre in this
 regard to determine if same can be facilitated in a safe, secure, and 
 confidential manner. If there are recurring difficulties in securing appropriate 
places for consultation with clients, this should be raised with the Commission 
who will address the matter directly with the approved centre; 

4.2.1.3 If the client refuses to speak/meet with the Legal Representative, attempt 
to discover the reason why and see if this can be resolved. If the client continues 
to refuse to speak/meet with the Legal Representative, ascertain if there is a way, 
that they could be informed (or if possible, inform them) that they do not need to 
participate in the consultation but that the Legal Representative wishes to advise 
them of their legal rights and ask if they would be willing to listen in order that the 
Legal Representative may do so; 

4.2.1.4 At all times use discretion when arranging a consultation with the client 
and balance the right to the client to be legally advised with client’s rights to self-
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determination, privacy, dignity, autonomy and recovery being mindful of the 
health and safety of the client and the Legal Representative; 

4.2.2 Obtain consent from the client to access clinical and related records and if possible, 
notify the approved centre in advance if they wish to have access to the patient’s original 
clinical file and comply with the approved centre’s requirements. If there are difficulties in 
getting access to the original clinical records, this should be raised with the Commission 
who will address the matter directly with the approved centre; 

4.2.3 If the client refuses consent to release of their clinical and related records to the Legal 
Representative, and has capacity to make that decision then the following shall apply:  

4.2.3.1 The Legal Representative must notify the Commission of said refusal, at 
the earliest possible opportunity; 

4.2.3.2 The Commission shall not make the clinical and related records available 
to the Legal Representative on the Commission’s Comprehensive Information 
System (“CIS”).  

4.2.3.3 The Legal Representative shall, where appropriate, make an application to 
the mental health tribunal10 (“the tribunal”) for release of the client’s clinical and 
related records to the Legal Representative. Prior to making such an application 
the Legal Representative shall have explained to the client that said application 
will be made and advised the client that he or she has a right to be present and 
heard when said application is being made. The Legal Representative when 
making said application, shall inform the tribunal that consent has been refused 
by the client (or that the client lacks capacity where this is applicable) and the 
reason the client has provided for the refusal.  

4.2.3.4 In the event that the tribunal directs the release of the clinical and related 
records to the Legal Representative, the Legal Representative may:  

4.2.3.4.1 Make telephone contact with the Commission and advise that 
the tribunal has ordered the release of the clinical and related records to 
the Legal Representative whereby the Commission shall upload the 
clinical and related records to CIS as soon as possible, and / or 

4.2.3.4.2 Notify the approved centre that the tribunal has ordered the 
release of the clinical and related records to the Legal Representative 
and seek release of the original clinical file to the Legal Representative. 

4.2.4 In the event that the client does not have the capacity to make a decision as to the 
release of their clinical and related records to the Legal Representative11, then the Legal 
Representative shall request release of the client’s clinical and related records from the 
approved centre relying on the EJW case12. If the approved centre refuses to release the 
clinical and related records then the procedure outlined in paragraph 4.2.3.1- 4.2.3.4 
inclusive shall apply; 

 
10 As established pursuant to Section 48 of the Mental Health Act 2001 
11 If the Legal Representative has concerns about the capacity of their client, they should refer to the 2015 Act in terms of assessing the 

capacity of the client. The reason for assessing capacity is to confirm if their client can give instructions and if their client has or had 
capacity to give consent in relation to the Legal Representative reviewing their clinical and related records. 

12 EJW -v- Watters & Anor [2008] IEHC 462 (25 November 2008) 
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4.2.5 Ascertain the facts and obtain corroborating evidence of these facts, either from the 
client’s clinical and related records (Legal Representatives should never remove any 
documentation from an approved centre) or by interviewing witnesses with the consent of 
the client, or by other means where applicable and necessary; 

4.2.6 Identify, if possible, anyone who may have any legal authority in the client’s affairs 
under the 2015 Act or otherwise; 

4.2.7 Identify, if possible, any advance directives provided by the client under the 2015 Act 
or otherwise; 

4.2.8 Advise the client of the following (this list is not exhaustive) in plain English (or their 
first language) and breaking down the information into easy-to-understand points13: 

4.2.8.1 The role of the parties – the Legal Representative, the tribunal, the 
Commission and any other relevant parties, 

4.2.8.2 The client’s legal rights, 

4.2.8.3 The purpose of the tribunal and the extent of its jurisdiction,  

4.2.8.4 Possible outcomes from the tribunal hearing, 

4.2.8.5 The client’s legal rights in the event that the admission/renewal order is 
either affirmed or revoked by the tribunal,  

4.2.8.6 The client’s right of appeal to the Circuit Court,  

4.2.8.7 The client’s legal rights if the admission/renewal order is revoked, 
pursuant to Section 28 of the Act prior to the tribunal, and  

4.2.8.8 Where appropriate, the Commission’s procedure of reviewing Legal 
Representative’s files relating to the client’s case (see paragraphs 17.2 and 4.4.7 
below) and seek their written consent (on the template form) for an independent 
auditor to view the client’s file at the office of their Legal Representative.  

4.2.9 Ascertain the client’s instructions in order to represent his or her views to the tribunal 
and to decide if any legal recourse is needed before or after the tribunal hearing; 

4.2.10 Ensure that the consultation(s) that take place with the client are sufficient for the 
purpose of taking adequate instructions, and 

4.2.11 Communicate to the client how the information obtained in consultation or 
otherwise, will be kept secure and confidential, why it is needed, what it will be used for 
and where and how long it will be retained. 

4.3 Key stage 3 – representation of a client and preparation for the tribunal hearing 

4.3.1 Given the strict timelines under the Act, the Legal Representative should work with 
the Commission to agree a hearing date for the tribunal as soon as is possible. The 
Commission shall seek to arrange all tribunals on or before day 20 of the 21 day-period 
provided for in Section 18(2) of the Act14.  

 
13 The legal representative can use the MHC leaflets to assist in explain matters to the client. 
14 MHC Guidance regarding in-person tribunals may be found here 

https://www.mhcirl.ie/sites/default/files/2023-09/In-person%20hearings%20in%20approved%20centres%20-%20V.6%20September%202023.pdf
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4.3.2 The approved centre is required to all inform the Commission if an interpreter is 
required and the Commission shall then arrange for an interpreter to attend at the tribunal 
hearing, and any other associated consultations. Where a Legal Representative considers 
there is a requirement for an interpreter and this has not already been advised by the 
approved centre, they should notify this requirement to the Commission. The Legal 
Representative should provide at least 24 hours’ notice to the Commission of any 
consultation where an interpreter is required, other than the tribunal hearing, in order for 
one to be arranged. In the event that the tribunal is listed to take place on a Monday, or the 
Tuesday after a bank holiday, a longer period of time will be required.  

4.3.3 On the day of the tribunal hearing, the Legal Representative should be in attendance 
at the approved centre in sufficient time before the commencement of the tribunal 
hearing, in order to:  

4.3.3.1 Take up to date instructions from the client, and 

4.3.3.2 Alleviate any concerns the client may have in relation to attending the 
tribunal or the tribunal process itself.  

If a Legal Representative is delayed and will be late for a tribunal or cannot attend a 
tribunal giving short notice, the Legal Representative must notify, preferably by way of 
telephone call, but in any regard by the most efficient means possible, the client and the 
Commission immediately. 

4.3.4 If the client does not want to attend the tribunal, the Legal Representative should 
advise them that they do not need to attend but should also attempt to find out the reason 
why they do not wish to attend to see if their concern can be alleviated. Where possible the 
client should be facilitated and encouraged to attend the tribunal.  

4.3.5 In the event that the client is becoming agitated or distressed before attending at the 
tribunal or by the tribunal process itself, the Legal Representative should inform the client 
(where appropriate) that they intend to speak to the client’s responsible consultant 
psychiatrist and the chair of the tribunal and work with them as to the most therapeutic 
way to deal with the client’s agitation or distress, whilst still upholding their legal right to 
attend at the tribunal/engage in the tribunal process. 

4.3.6 Legal Representatives should approach the hearing in a structured manner and 
should, in addition to the conditions set out in clause 23 of the Terms and Conditions: 

4.3.6.1 Follow the instructions of the client if obtained and where  
possible; 
 
4.3.6.2 Seek to have the client heard by the tribunal where the client  
wishes to do so; 
 
4.3.6.3 Have regard to any relevant case law, and if a particular judgment is 
relied upon a copy should be available to give to the tribunal; 

4.3.6.4 Put the facts/evidence before the tribunal; 

4.3.6.5 Approach the tribunal hearing in a non-adversarial manner but at the 
same time ensure all matters are adequately addressed at and by the 
tribunal;  
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4.3.6.6 Seek to ensure that the hearing takes place in an atmosphere  
that preserves the dignity of the client and the other participants (if there are 
any issues with the tribunal room, please contact the Commission who shall 
take the matter up with the approved centre); 
 
4.3.6.7 Not to seek or agree on behalf of the client, an adjournment until the 
client’s instructions have been obtained, where possible (see below for 
details on adjournments). 
 
In the event that the client requires a break during the tribunal hearing, seek 
permission of the tribunal to facilitate a short break, making it clear that an 
adjournment is not being sought. 
 

4.3.7 In the event that the client does not wish to be represented by the Legal 
Representative at the tribunal, the Legal Representative may remain in the hearing and 
offer assistance to the tribunal subject to the client’s views. The client may not want the 
Legal Representative to remain in the tribunal room. It will then be a matter for the tribunal 
to decide how to proceed. However, the client’s wishes should be respected where at all 
possible. 

4.3.8 The client is entitled to appoint their own private solicitor (or barrister) or represent 
themselves. If the client advises the Legal Representative that they require to be 
represented by their own private solicitor / barrister (“private representative”) or represent 
themselves, the following should apply:  

4.3.8.1 If a client requires their own private representation the Legal 
Representative should contact the Commission immediately. The Commission 
shall ask the Legal representative to stay involved in the case until the private 
representative has confirmed in writing that they are acting for the client. The 
Commission shall follow up with the client and get their written consent to 
contact the proposed private representative and ask them to confirm in writing 
that they are acting for the client. The Commission shall also inform the client that 
they shall be responsible for the costs of the private representative. Where the 
private representative comes on record, the Commission shall engage with them 
directly and provide them with all relevant documents. The Commission shall 
notify the Legal Representative and shall pay them to the date of their discharge. 
The Commission shall also update the tribunal. 

4.3.8.2 If the client seeks to represent themselves, the Commission shall provide 
them with all relevant supports required and all relevant documentation. The 
Commission shall update the tribunal. The Commission will ask the Legal 
Representative to remain on standby and to attend the tribunal – to sit outside 
the tribunal room in case the client changes his / her mind or requires any support 
during the tribunal hearing. The Legal Representative shall use their discretion on 
the day of the hearing in this regard. 

4.4 Key stage 4 – the decision and any follow up work 

Following the tribunal’s decision, the Legal Representative should: 
 
4.4.1 Be available to discuss the decision with the client and ensure that the client is aware 
of the decision and its consequences; 
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4.4.2 in the event that the client is not present at the tribunal for the delivery of the 
decision, the Legal Representative is required to use their best endeavours to notify the 
client of the decision; 

4.4.3 in the event that the client refuses to speak to the Legal Representative immediately 
after the tribunal has concluded, a further attempt should be made at a later time that day 
or the following day in person or via telephone to notify them of the decision; 

4.4.4 In the event that the tribunal affirms the order: 

4.4.4.1 The Legal Representative shall consider and advise the client about the 
right of an appeal to the Circuit Court; and 

4.4.4.2 If the order which has been affirmed is for a period longer than three (3) 
months, advise the client of their right to an additional review pursuant to Section 
15(3) of the Act if still detained at three months. The Legal Representative will 
make contact with the client within 2 working days of the end of the three (3) 
month period to discuss the matter with them again.  

4.4.5 Where the information is available, inform the client of the approximate date of a 
renewal hearing and advise the client of the further right of review; 

4.4.6 In the event that the tribunal revokes the order, advise the client of his or her 
entitlement to leave the approved centre; or to remain as a voluntary patient if that option 
has been provided by the approved centre; and communicate the decision of the client to 
the approved centre15; 

4.4.7 Having consulted where appropriate with the client about an independent auditor 
viewing their file, as per paragraph 4.2.8.8 above, carry out the following two (2) steps:  

4.4.7.1 Complete the LRs part of the form of consent (regardless of whether the client 
completes their part or not), and 
 
4.4.4.2 Upload the form of consent to CIS within four (4) weeks of assignment. 

 
4.4.8 Consider any technical, legal, or procedural issues that need to be addressed;  

4.4.9 If no further action is required, follow the procedure to send the work completed 
form to the Commission and close the file.  

5.   ADJOURNMENTS 
 
In the event that the tribunal wishes to adjourn the hearing pursuant to Section 18(4) of the 
Act the following procedure should be followed:  
 
5.1  If the tribunal seeks to adjourn of its own motion;  
 

5.1.1 The Legal Representative should request time from the tribunal to   
consult with the client and seek their instructions in a confidential manner, 
providing legal advice as to the consequence of any adjournment (taking into 
consideration the relevant case law on the matter16); and 

 
15 Note K v Clinical Director of Drogheda DOP [2022] IEHC 248. 
16 In particular B v An approved centre 2022 IECA 105 
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5.1.2 The Legal Representative should inform the tribunal of the client’s 
instructions. In particular if the client objects to an adjournment, the Legal 
Representative shall inform the tribunal of the objection and the reason for such 
objection. It will be a matter for the tribunal to determine if they proceed with the 
adjournment and they will be obliged to give reasons for their decision to adjourn.  

 
5.2  If the patient requests an adjournment, the Legal Representative shall provide legal advice 

to the client as to the consequence of an adjournment, before requesting said adjournment 
whilst using the rights-based approach set out above. The Legal Representative shall inform 
the tribunal of the request and the reasons for seeking an adjournment. It will be a matter 
for the tribunal to determine if they grant the adjournment and they will be obliged to give 
reasons for their decision. More information may be found on the Mental Health Tribunal 
Information and Guidance for Panel Members.  

 
6.   ADDITIONAL REVIEWS 

If a patient is detained for a period longer than three (3) months, on an order not exceeding six (6) 
months (pursuant to Section 15(3) of the Act), the patient is entitled to seek an additional review of 
their order by an independent tribunal (“additional review”).  

The following procedures shall apply:  

6.1  The Legal Representative is required to arrange a consultation with the client within two (2) 
working days of the end of the three (3) month period;  provide legal advice as to what an 
additional review is (noting section 15(3)(d) of the Act17), the effects and consequences of 
an additional review, the right of appeal to the Circuit Court if the tribunal affirm the order 
of the original tribunal and then take the client’s instructions as or whether they wish to 
proceed or not with the review.  

6.2  In the event that a Legal Representative has been assigned to the original renewal order 
but is not available to represent the client for an additional review, the Legal 
Representative must notify the Commission immediately in order that the client can be 
reassigned by the Commission and the procedure set out in the above paragraphs 3.2.4.1 
and 3.2.4.2 inclusive shall apply. 

6.3  The request for an additional review shall be in the form of a Form 7A18 and should be 
signed by the client, or the Legal Representative, on the instructions of the client.  

6.4 If the client instructs, the Legal Representative shall arrange to upload the completed Form 
7A, on CIS. The Commission shall not accept receipt of a Form 7A by any other means from 
a Legal Representative.  

6.5  If the Legal Representative cannot obtain instructions from the client, the Legal 
Representative shall use their discretion, noting the considerations set out above, and can 
on his/her own initiative submit a Form 7A on behalf of the client. 

6.6  Providing no objection is made by or on behalf of the client, the Commission will contact 
the Legal Representative previously assigned and assign the Legal Representative to 
represent the client at the additional review.  

 
17 As amended by the Mental Health (Renewal Orders) Act 2018 
18 Form 7A 2024.pdf (mhcirl.ie) 

https://www.mhcirl.ie/sites/default/files/2023-11/Information%20and%20Guidance%20for%20Panel%20Members%20V.3.pdf
https://www.mhcirl.ie/sites/default/files/2023-11/Information%20and%20Guidance%20for%20Panel%20Members%20V.3.pdf
https://www.mhcirl.ie/sites/default/files/2024-07/Form%207A%202024.pdf
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6.7  The 21-day statutory timeframe19 starts when the Commission receives the request for an 
Additional Review (Form 7A) and not from the date the Form is signed. 

6.8  If a client has sought an Additional Review and the renewal order is revoked before the 
tribunal hearing date, the client can opt to proceed for a Section 28 review and in those 
circumstances the procedure at paragraph 7 shall apply.  

6.9  A client can seek to appeal the additional review decision of the tribunal under Section 19 
of the Act.  

7.   SECTION 28 HEARINGS 

When a client is discharged pursuant to Section 28 of the Act the following shall apply:  

7.1  The Responsible Consultant Psychiatrist via the approved centre shall furnish to the client and 
the Legal Representative the statutory Form 1420, notice of revocation of the detention order 
pursuant to Section 28(3) of the Act; 

7.2 The Legal Representative shall contact the client as soon as practicable after receipt of the notice 
of revocation, and provide legal advice to the client of their right to a Section 28 hearing, the 
consequences and effect of such a hearing and obtain the client’s instructions; 

7.3 If the client requests a hearing pursuant to Section 28(5) of the Act, the Legal Representative 
shall facilitate the client to complete and return the request in writing addressed to the 
Commission within the required statutory timeframe (14 days from the date of discharge of their 
client); there is no specific form required to be completed to provide said notice; and 
 

7.4 Upon receipt of said notice the Commission shall organise a Section 28 hearing to take place 
pursuant to the Act. 

8.   CIRCUIT COURT APPEALS 

Legal Representatives should refer to the guidance document issued by the Commission in relation to 
procedures for legal aid in relation to circuit court appeals which can be found on the panel member 
hub. 

9.   GENERAL CASE/FILE MANAGEMENT  

The Legal Representative’s file and papers are an important record of their contact with the client, 
their preparation for the case, instructions received from the client, facts established and their 
representation of the client as a whole. Files should be maintained in a structured manner and 
should include but not limited to: 

9.1  Clear and concise attendance notes and records of consultations, to include, at a minimum, 
how communication was facilitated, whether the consultation was in person or remote (and 
if remote why), the date of the consultation, who was present, all relevant information given 
by the client or any witnesses/third parties, any legal advice provided by the Legal 
Representative, and the client’s response and instructions;  

9.2  Copy of any written consent provided by the client duly signed and dated, or if not in writing,   
a detailed, dated note of the consent given by the client; 

 
19 Section 18(2)(b) as amended by the Mental Health (Renewal Orders) Act 2018 
20 A link to the most up to date statutory forms can be found here 

https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/panel-members-hub
https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/panel-members-hub
https://www.mhcirl.ie/what-we-do/mental-health-tribunals/statutory-forms
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9.3     A detailed note of what transpired at a tribunal/any court hearing, to include but not limited 
to the parties in attendance, submissions made, judgments referred to (if any), evidence 
given and other matters; 

9.4 A detailed note of who was present at the decision of the tribunal, whether the decision was 
read out to the client or who conveyed the decision to the client; 

9.5      A detailed note of the legal advice given to the client, subsequent to the decision of the 
tribunal; 

9.6  A note of any decision to deviate from the general principles of confidentiality (see below) 
and a detailed note of the reasons for doing so; 

9.7  A detailed note of the legal advice provided to the client, and their instructions when 
advising as to an adjournment (see above); 

9.8 Psychiatric and other reports, together with the tribunal decision, kept separately, on the 
file; 

9.9        Attendance notes and correspondence filed chronologically.  

10.   COMPLAINTS PROCEDURE 

The Commission is committed to quality assurance in the provision of legal representation to clients 
whose cases come before the tribunal. The Commission wishes to have procedures in place which 
will be available in the event of complaints being made about Legal Representatives. The procedures 
to be operated by the Commission for dealing with complaints and performance issues are set out 
below and have regard to the need for fair procedures while ensuring the provision of a quality 
service to all clients. In considering these issues, regard must be had to the Act, the Scheme and the 
Terms and Conditions.  

If a client advises a Legal Representative that the client wishes to make a complaint against that Legal 
Representative or another Legal Representative, the Legal Representative shall direct the client to 
the Commission’s Complaints Policy. The procedure for dealing with a complaint may be viewed in 
section 7 of said policy.  
 
Formal Investigation Following on from a Complaint 

10.1 If the Commission considers that the nature of the complaint is such that a formal   
investigation is required into the behaviour or conduct of the Legal Representative, the 
procedures set out at paragraph 19 below shall apply.  
 
10.1.1 In carrying out such an investigation, fair procedures shall be applied, and all 
relevant material will be provided to the Legal Representative. 

  
10.2  Certain issues arising from a complaint may require to be referred to the Legal Services 

Regulatory Authority and/or a report to An Garda Síochána where relevant. 
 
10.3  It will be open to the Chief Executive to take a decision that it is not appropriate to refer  

any further cases to the Legal Representative, while the investigation is ongoing. Where this 
occurs reasons shall be provided to the Legal Representative for the decision made. 
 
 

https://www.mhcirl.ie/sites/default/files/2023-09/Complaints%20Policy%2021.09.23.pdf
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11.    CONFIDENTIALITY/ INFORMATION SECURITY/RETENTION OF RECORDS 

11.1  The Legal Representative shall not depart from the client’s right to confidentiality save in 
accordance with the law.  

11.2  Legal Representatives must take all reasonable steps to ensure that the client’s information 
is kept confidential and comply with the guidelines provided by their Professional Body21.  

11.3 Legal Representatives will be in receipt of sensitive personal data and must ensure the 
client’s personal data is processed at all times in accordance with the requirements of the 
GDPR and the Data Protection Act 2018 as amended. 

In the event that a data protection breach occurs, it is recommended, that the Legal 
Representative would in addition to their statutory reporting obligations, also notify the 
breach to the Commission, if the Legal Representative believes that it is appropriate and 
lawful to do so, in order that the Commission can provide whatever assistance is possible, 
within its powers, to the client in such circumstances. 

 
When communicating with the Commission, Legal Representatives should not use client 
names, and instead should use the case ID number assigned, in all communication. The use 
of client names and personal data is discouraged as it raises the risk of a data breach, but 
where the use of personal data is absolutely necessary, such correspondence must be 
password protected. It is recommended that all emails sent relating to a client should be 
password protected.  

Legal representatives should not write to the general email addresses in the Commission 
and should direct all correspondence by electronic means to Orla Keane 
orla.keane@mhcirl.ie copying Kevin Foley kevin.foley@mhcirl.ie.  

12.   RESTRICTIVE PRACTICES 
 
12.1 The Commission issues rules in relation to the use of seclusion and mechanical means of 

bodily restraint22. Revised rules governing the use of mechanical means of bodily restraint 
and revised rules governing the use of seclusion came into force on the 1 January 2023. 

  
Legal Representatives should make themselves familiar with the most up to date version of 
said rules and take them into consideration when representing a client.  

 
12.2 If a Legal Representative contacts an approved centre to arrange a consultation with a 

client and they are advised that the client is in seclusion, the Legal Representative should 
enquire as to whether there is a way to facilitate a consultation in a safe and appropriate 
manner by any means, to include video conference or phone.  

 
If a consultation cannot be facilitated by the approved centre, within two (2) working days 
of the Legal Representative being assigned, the Legal Representative shall keep in regular 
contact with the approved centre and arrange a consultation at the earliest opportunity. If 
there are ongoing communication issues, the Legal Representative should immediately 

 
21 a) the Law Society’s Solicitors Guide to Professional Conduct, in addition to any practice directions issued from time to time by the Law 
Society of Ireland (for solicitors), 
b) Code of Conduct for the Bar of Ireland (for barristers), and 
c) Professional Codes of Practice issued by the Legal Services Regulatory Authority. 
22 https://www.mhcirl.ie/what-we-do/guidance/rules  

mailto:orla.keane@mhcirl.ie
mailto:kevin.foley@mhcirl.ie
https://www.mhcirl.ie/what-we-do/guidance/rules
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contact the Commission and together they can engage with the approved centre. If there 
are any other concerns with regard to the restrictive practices they may also be brought to 
the attention of the Commission.  

 
13.       FEES  

13.1  Legal Representatives may claim fees for representing a client under Section 15 and/or 
Section 28 of the Act by submitting a work completed form (“WCF”) via CIS indicating the 
work completed. This WCF must be submitted within 21 days of the date a case is closed. 
Legal Representatives shall not be entitled to travel or subsistence. No fee will be paid to the 
Legal Representative if the WCF is not submitted within the required timeframe set out in 
The MHC User Guide – Claiming and Payment of Fees . Please refer to this user guide for 
further information on claiming and payment of fees. 

 
13.2 Legal Representatives shall furnish all queries relating to the issue of claiming or payment of 

fees to ftsenquiries@mhcirl.ie. Queries received by other means shall be sent by the relevant 
MHC staff member at ftsenquiries@mhcirl.ie. 

 
13.3      If a Legal Representative requires a breakdown of fees paid through CIS they can 

access this information in CIS and export it to Microsoft Excel for further review. Information 
on how to access and review this information is set out in the user guide. 

 
14. WITNESS AND EXPERTS   

If a witness is required to attend at the tribunal and a viaticum is necessary to secure their 
attendance, then the following shall apply:  

14.1  prior to arranging the witness to attend at the tribunal, the consent of the Commission for 
payment of a viaticum and the amount to be paid, shall be obtained by the Legal 
Representative; 

14.2  the Legal Representative shall make payment of the agreed amount to the witness;  

14.3  the Legal Representative shall seek a refund of the amount of viaticum paid to the witness 
when claiming their fees through CIS. 

15. HEALTH AND SAFETY - PUBLIC HEALTH OUTBREAKS AND WEATHER ALERT NOTICES 
 – REMOTE TRIBUNALS AND CONSULTATIONS 

The Legal Representative is responsible for making themselves aware of the approved centres health 
and safety guidelines and public health advice in place before, and for the purpose of, attendance at 
an approved centre. The Legal Representative must adhere to all relevant public health advice when 
attending any approved centre and at all times act in line with individual approved centre protocols 
in relation to infection prevention and control, and risk management measures.  

As a minimum, Legal Representatives should seek, from the approved centre, to be provided with a 
personal alarm before commencing a consultation with the client. It is at the sole discretion of the 
Legal Representative to proceed or not with a consultation in the absence of a personal alarm. 
 
Tribunal hearings should be held in-person but where approved centres have a formal Department of 
Public Health declared outbreak or a weather alert notice issues from the Commission, the tribunal 
hearing may at the discretion of the Commission, be held by way of remote hearing. In that event the 
following provisions shall apply:  

https://www.mhcirl.ie/sites/default/files/2025-06/Claiming%20and%20Payment%20of%20Fees%20-%20A%20User%20Guide%20for%20Legal%20Representatives%20V.5%20May%202025.pdf
mailto:ftsenquiries@mhcirl.ie
mailto:ftsenquiries@mhcirl.ie
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15.1 Before attending at an approved centre the Legal Representative shall check CIS, for 
updates from the Commission, and make contact with the approved centre, in relation to 
attendance at the approved centre; the Legal Representative can also contact the 
Commission if they have any concerns with attendance in-person; 

15.2  The Commission shall arrange video-conference tribunals in any approved centre which has 
a formal Department of Public Health declared outbreak; 

15.3 In the event that a tribunal has been arranged to take place in-person but there is a 
subsequent formal Department of Public Health declared outbreak  or a weather alert 
notice has issued by the Commission, the Commission shall then use its best endeavours to 
arrange for the tribunal to take place by way of video-conference as close to the original 
date and time that was set for the in-person tribunal hearing; 

15.4 Legal Representatives will only receive video conference details for tribunal hearings that 
are taking place by videoconference and not for those taking place in-person;  

15.7 There may be exceptional circumstances where an in-person tribunal is postponed on the 
day of the tribunal due to notification of a declared outbreak in an approved centre. The 
Legal Representative may be travelling to or have arrived at the approved centre when this 
occurs. The approved centre shall not admit the Legal Representative in these 
circumstances and the Commission shall rearrange the tribunal hearing by remote hearing 
for later that day or the following day;  

15.8 The Commission shall not be operating hybrid tribunals; and 

15.9 The Legal Representative is referred to the Guidance note issued by the Commission in 
relation to the procedure that applies to the hearing of tribunals by way of video 
conferences - Microsoft Word - Guidance Document for the use of Video Conferencing - 
Covid-19 Project V.5 (mhcirl.ie) 

16.PROFESSIONAL CHECKS & VETTING 

The Commission is required to carry out certain professional checks in relation to Legal 
Representatives on an annual basis. The Commission has produced and circulated a document 
entitled “Policy for the Annual Professional Checks for Legal Representatives on the MHC Panel” 
which can be located on the panel member hub23. Legal Representatives are required to comply with 
its provisions on an annual basis, and within the timeframe set out each year. In the event that 
documentation is not provided through CIS or on time, then the Legal Representative may be placed 
on hold (as defined in the Policy referred to above) until such time as the documentation is provided. 

Legal Representatives must also provide sufficient information under section 13 of the National 
Vetting (Children and Vulnerable Persons) Act 2012 as amended (“the National Vetting Bureau Act”) 
for the purpose of re-vetting and retrospective vetting where necessary. The recommended period 
for re-vetting is every three (3) years and the Commission, at their discretion, shall endeavour to 
carry out re-vetting of Legal Representatives. The Legal Representative shall complete the necessary 
process which shall authorise the Commission to conduct a background check via the National 
Vetting Bureau (NVB). A Legal Representative shall inform the Commission of any convictions 
obtained subsequent to the Commission carrying out a prior background check via the NVB. 

 

 
23 Legal Representatives Policy for Professional Checks 

https://www.mhcirl.ie/sites/default/files/2021-03/Guidance%20Document%20for%20the%20use%20of%20Video%20Conferencing%20-%20Covid-19%20Project%20V.5.pdf
https://www.mhcirl.ie/sites/default/files/2021-03/Guidance%20Document%20for%20the%20use%20of%20Video%20Conferencing%20-%20Covid-19%20Project%20V.5.pdf
https://www.mhcirl.ie/what-we-do/mental-health-tribunals/tribunal-panel-members/panel-members-hub


Mental Health Commission    Quality Assurance Direction -Legal Representatives 

P a g e  22 | 24 
 

17.   AUDITS 
 
Clause 15 of the Terms and Conditions states that in order to remain on the Panel it will be necessary 
for the Commission to be satisfied that law firms/legal representatives are providing a professional 
service.  

Having regard to the need to ensure that a professional service is provided by Legal Representatives 
to clients, the Commission put in place, a system of case file reviews. The file review will be 
benchmarked against this QAD, the Terms and Conditions and the Scheme. 
 
17.1 Auditors 
 
The Commission shall appoint independent auditors by way of a public tender. The current auditors 
are sourced through an independent firm of external auditors and each individual reviewer will be a 
qualified auditor or accountant, having seven or more years’ experience. Once appointed, the 
reviewers will be independent in carrying out their function. Reviewers will be required to declare 
any conflicts of interest, in individual cases or in relation to individual Legal Representatives.  
 
17.2   Audit methodology 
 

17.2.1 Primary responsibility for the provision of a professional and timely service lies with 
the individual Legal Representative to whom the case is assigned. The primary 
responsibility to put in place an effective, efficient, and professional legal service lies with 
the Commission. To assure performance to the satisfaction of the Commission, audits of 
the documented aspects of the legal service provided will be carried out in an appropriate 
manner. 

 
17.2.2 The client’s consent to the audit of their file will be obtained prior to the file being 
reviewed. If the client does not consent, the audit shall not proceed. The Commission 
reserves the right to contact the client at any stage to seek their consent.  

17.2.3 Each Legal Representative shall be audited at least once every three years. 

17.2.4 Once the client’s consent has been obtained, the auditor shall contact the Legal 
Representative to make arrangements to attend at the Legal Representative’s office to 
carry out the audit.  

17.2.5 Each audit shall relate to files for the previous eighteen (18) months from selection 
of the Legal Representative for audit, to include files where the order was revoked prior to 
the tribunal hearing, or a tribunal hearing has concluded. The audit shall not include files 
where tribunal hearings are pending, Circuit Court appeals are pending, or any other court 
proceedings are ongoing. 

17.2.6 The auditor shall examine the quality of representation which the Legal 
Representative is expected to provide and shall identify any areas of non-compliance / 
concern in relation to the Legal Representative’s obligations under the Scheme, Terms and 
Conditions, QAD and / or legislation.  

17.2.7 The auditor shall engage with the Legal Representative regarding any issues that 
arise and seek feedback from the Legal Representative. A written report will be prepared by 
the auditor and a draft furnished to the Legal Representative for review and comment. At 
all times fair procedures shall be applied.  
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17.2.8 Only when the report is finalised shall a copy be sent to the Commission. If an 
auditor identifies serious / urgent areas of concern during the course of the audit, the 
auditor may bring this to the attention of the Commission by way of an interim report, prior 
to issuing the final report and the Commission reserves the right to take action on foot of 
matters raised in the interim report.  

17.2.9 The Commission shall review the report from the auditor. The Commission at its 
discretion shall determine the most appropriate means to address the concerns, if any, 
within the report. Where the concerns can be addressed by way of engagement with the 
Legal Representative, the Commission shall engage, with the Legal Representative to 
address the areas of concern. The Commission shall monitor on a regular basis, whether the 
concerns are being addressed and the Legal Representative shall assist the Commission to 
do so. If the concerns are not being addressed, the Legal Representative will be so informed 
in writing. It will be a matter for the Commission, in consultation, to determine what 
further action is required which may include, inter alia, the carrying out of an investigation 
by the Commission and subsequent removal of the Legal Representatives from the Panel.  

17.2.10 In the event that the auditor’s report identify areas of major concern, the 
Commission, shall determine what needs to be done which could include a more 
comprehensive review of case files. The Legal Representative the subject of the audit, shall 
be notified in writing in advance of any further review and any other action to be taken 
which may include, inter alia, the carrying out of an investigation by the Commission and 
subsequent removal of the Legal Representatives from the Panel.  

17.2.11 Fair procedures will apply at all stages of the process (which will include giving the 
Legal Representative an opportunity to reply to the concerns raised).  

18.INVESTIGATIONS AND REMOVAL OF A LEGAL REPRESENTATIVE FROM THE MENTAL 
HEALTH LEGAL REPRESENTATIVES PANEL 

The Commission shall generally attempt to address any minor concerns in relation to a Legal 
Representative (including those related to conduct) by way of informal measures. This shall be at the 
discretion of the Commission and shall apply to a concern raised in the auditor’s report (see above) 
or otherwise.  

18.1 Basis for removal of a Legal Representative from the Panel 

Clauses 48-53 of the Terms and Conditions set out the basis of how the Commission may remove a 
Legal Representative from the Panel.  

18.2 Purpose for carrying out investigations and removal of Legal Representatives from the    
Panel 

18.2.1 Occasionally, issues of conduct (or other concerns) in the provision of  
 services by Legal Representatives may arise and, in that event, it is important that the 
interests of clients are adequately protected and that a high standard of service is 
maintained. 

18.2.2 It is also important that Legal Representatives who have committed to 
 represent clients under the Act are aware of the procedures which will be used in the event 
that the Commission seeks to carry out an investigation and/or seek their removal from the 
Panel, in accordance with the Scheme and the Terms and Conditions. 
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18.3 Procedure 

 18.3.1 Where the matter raised is serious and may lead to consideration of the 
 removal of the Legal Representative from the Panel, General Counsel of the 
 Commission, shall commission an investigation into the matter or conduct alleged.  

18.3.2 Prior to the commencement of the investigation, the details of any complaint, 
allegation or issue that has arisen, in relation to the Legal Representative, shall be put to 
the Legal Representative concerned. 

18.3.3 The Legal Representative shall be provided with the opportunity to respond fully to 
the complaint, allegation, or issue of concern. 

18.3.4 The Legal Representative will have the right to a fair and impartial determination of 
the complaint, allegation or issue concerned. Any representations made by or on behalf of 
the Legal Representative concerned shall be taken into account, as will any relevant or 
appropriate evidence, factors, or circumstances. 

18.3.5 The Commission reserves the right not to assign cases to the Legal Representative 
and/or to remove cases already assigned to the Legal Representative pending the outcome 
of an investigation at that point. 

18.3.6 The Legal Representative against whom allegations or a complaint has been made or 
an issue of concern has arisen, shall receive a copy of any report which may issue as a result 
of an investigation.  

18.3.7 Any decision taken to remove a Legal Representative from the Panel may be 
appealed to the Board of the Commission within one month of communication of the 
decision. The decision of the Board of the Commission shall be final.  

 

Change control 

The following table details changes made to this document: 

CHANGE CONTROL LOG 

Date Description Approved by 

9 August 2024 Updated document  General Counsel 

26 November 2025 Revision of V3 General Counsel  

   

   

 


